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Should Influenza Vaccines Be Mandatory for Health Care Workers?

About this Paper

New York State imposed a new regulation in August 2009 requiring all personnel
working in health care facilities to be vaccinated against both seasonal and HIN1
influenza viruses. Many health care workers opposed the measure and three separate
lawsuits were filed to challenge it. In late October, New York Governor David Paterson

suspended the regulation, citing shortages of HINT1 vaccine.

But the issue is likely to surface again, either in New York or in other jurisdictions
around the country. Compulsory vaccination of health care workers involves two
cherished interests that can be difficult to reconcile — protecting patient health and
safeguarding the rights of individuals to make their own medical choices. This paper
reviews the risks of influenza in health care settings, the availability of safe and effective
vaccines to reduce that risk, and the inadequate health care worker compliance with
immunization recommendations. Based on the obvious need to get more workers

vaccinated, it then reviews the arguments for and against mandates.

For more information about influenza vaccine mandates, contact:

Alexandra Stewart, JD

Assistant Research Professor, Department of Health Policy
School of Public Health and Health Services

The George Washington University

2021 K Street, N.W., Suite 800

Washington, DC 20006

(202) 994-4141

Email: ftewarta@gowu.edu

About the Rapid Health Policy Response Project

The Rapid Health Policy Response Project of the School of Public Health and Health
Services at The George Washington University presents data and other background
information on breaking public health stories. The goal is to educate the public,
policymakers, legislators, health care providers, the media and others in order to

promote informed decision making.

Karyn Feiden, an independent consultant and lecturer in the SPHHS Department of
Health Policy who writes about public health and health care, provides editorial support
for this project. Financial support comes from the Public Health and Policy Group of

Pfizer, Inc., which provides no input into the content of these reports.
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Should Influenza Vaccines Be Mandatory
for Health Care Workers?

In August 2009, New York became the first state in the nation to mandate that all personnel
working in health care facilities be vaccinated against both seasonal flu and the HINT1 influenza
virus.! Three months later, Governor David Patterson revoked the mandate.”? Meanwhile, a
number of large hospital systems around the country continue to require that anyone who

comes into direct contact with patients receive flu vaccines.’

Public health officials are understandably eager to curb the spread of influenza, a
sometimes-dangerous respiratory illness that is readily transmitted by casual contact. With two
types of influenza poised to strike, this year’s flu season is likely to result in higher-than-usual
rates of disease and death. The uncertain virulence of HIN1 adds a further sense of urgency.
But vaccine mandates pit two cherished interests against each other — protecting the public
health and safeguarding the rights of individuals to make their own medical choices. Should

health care workers be required to receive influenza vaccines?

The risks of influenza, the protections and limits of the vaccine

Disease risks: The risks of seasonal influenza are well-known. Every year, between 5 and 20
percent of the U.S. population is sickened, resulting in more than 200,000 hospitalizations and
36,000 deaths from flu-related complications. Older people, children, and people with other

medical conditions are generally most vulnerable.”

The HINT virus has a somewhat different pattern, disproportionately affecting younger
people and pregnant women. The older population has some immunity, presumably as a result

of prior exposure to related viruses.

Because HINT is new, we don’t yet know the severity of the disease it will cause. By mid-
October, some 414,000 laboratory-confirmed cases and nearly 5,000 deaths worldwide had
been reported, according to the World Health Organization.” Just how far the HINT1 virus
will spread, or how severe the pandemic will become, remains uncertain, but every individual
infected with HIN1 can be expected to infect approximately 1.5 unvaccinated people® (and

perhaps more in school settings).

Effectiveness of vaccine: The seasonal flu vaccine does not confer 100 percent
protection, especially in older people whose weaker immune systems may not respond fully
to it. Effectiveness is also limited by the fact that flu vaccines are typically “best guesses” as
to which will be the most virulent viruses in circulation, a guess that must be made months
in advance of the flu season. Even after being vaccinated, only 30-70 percent of the elderly
population is fully protected, underscoring the importance of protecting them from initial

infection where possible.”
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When the vaccine and the circulating seasonal flu viruses are well matched, higher levels of
protection — on the order of 70-90 percent — are conferred on adults under 65.% In line with
population-wide studies, a trial that looked specifically at health care professionals reported
that vaccines were 88—89 percent effective in providing protection against flu strains over three

9
years.

The HIN1 vaccine may confer more protection. A preliminary report from the New England
Journal of Medicine found that a single dose of vaccine evoked a significant antibody response in

almost 97 percent of the population tested.'’

Protecting patients, reducing absenteeism

Infected personnel who come into regular contact with patients can spread influenza, especially
in hospitals and nursing homes.? Vaccinating health care workers means not only that they are
protected against illness themselves, but that fewer infections will occur in health care settings
and that absenteeism will be reduced, which is especially crucial when a pandemic imposes

greater demands on the system.

A number of studies demonstrate that vaccinating health care workers reduces disease

spread and patient mortality:

» Researchers assessed vaccination rates and their correlation to influenza in a

600-bed hospital over 12 influenza seasons. Vaccination rates among health care
workers increased from 4 percent during the 1987-88 flu season to 67 percent in
1999-2000 while hospital-acquired influenza (nosocomial infections) decreased
significantly. In 1987-88, almost one-third of patients with influenza had
nosocomial infections, while none acquired influenza in the hospital during the

1999-2000 season.'!

Nursing homes that offered vaccinations to staff at a chain of United Kingdom
home care facilities experienced significantly less mortality and influenza-like
illnesses than those that did not. Vaccinating these workers during a period of
influenza activity “is equivalent to preventing five deaths, two admissions to hospital
with influenza-like illness, seven general practitioner consultations for influenza-like
illness, and nine cases of influenza-like illness per 100 residents,” according to the

study authors.!”

A study of more than 1,200 health care workers found that patient mortality was
substantially reduced at long-term care hospitals routinely offering influenza vaccine
to staff — 102 deaths were reported among 749 patients (13.6 percent), compared
to 154 deaths among 688 patients (22.4 percent) in hospitals that did not routinely

offer vaccine.”?

There is also evidence that vaccinating health care workers reduces disruptions in the

workplace and saves money:
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> During the peak 2003-04 winter flu season, staffing shortages occurred at 35
percent of the nation’s hospitals, according to a Centers for Disease Control and

Prevention (CDC) survey.'”

> A study in a Finnish pediatric hospital found that vaccinating health care
professionals against influenza reduced absenteeism from respiratory infections by

28 percent."”

> By reducing absenteeism and the need to pay for replacement staff, a vaccination
program is cost-effective for employers, even after factoring in the cost of promoting

and delivering vaccinations to health-care workers.'®

Vaccines for health care workers are recommended

Data on the benefits of vaccines form the basis for recommendations that health care workers

receive influenza vaccine, which have been advanced by numerous agencies and organizations:

» 'The CDC's Healthcare Infection Control Practices Advisory Committee and its
Advisory Committee on Immunization Practices recommend that health care
workers be educated about the benefits of influenza vaccination and offered the

vaccine at their work sites without charge.®

> The Joint Commission on the Accreditation of Healthcare Organizations developed

a new standard, effective 2007, requiring health care facilities to offer influenza

vaccination to staff and licensed independent practitioners.'”

» The National Foundation for Infectious Diseases issued a Call to Action urging health
care administrators to take specific measures to increase vaccination rates through
educational programs and on-site immunization.'® Some 30 organizations, including
professional societies, government agencies, and medical centers, have signed on to
the foundation’s statement “that improving annual immunization rates among health

care professionals is an important public health goal.” Among them are the:
> American Medical Association

> American Nurses Association

> American Academy of Physician Assistants

> American Hospital Association

> American Society of Health-System Pharmacists

> Centers for Medicare and Medicaid Services

> Occupational Safety and Health Administration

In New York State, the Department of Health has made concerted efforts to encourage
health care workers to be vaccinated over the past few years, forming a department-wide work

group, developing educational materials, toolkits, and public service announcements, and
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reaching out to health care partners across the state. The health commissioner also sent two
letters, and a health advisory, to hospitals, long-term care facilities, providers, and local health
departments advising them that the Department of Health strongly advocates that all health

care workers receive an annual influenza vaccination.!”

Most health care workers are not vaccinated against influenza

Despite these recommendations, influenza vaccination coverage rates remain low and outbreaks
occur regularly. During the flu seasons from 2000 through 2007, 1,153 influenza outbreaks
occurred in New York State’s hospitals and long-term-care facilities, resulting in 19,052

suspected and confirmed cases of nosocomial influenza among patients and 5,179 cases among
staff.?"

In keeping with national trends, more than half of New York’s health care workers fail to
receive a seasonal flu vaccine. Across the country, immunization levels for health care workers
increased from 10 percent to 40 percent from 1989 to 2003, but have not risen substantially
since then.” The goal of the federal Department of Health and Human Services to have 60

percent of health care workers vaccinated by 2010 now seems an unlikely reach.?’

A review of 25 studies dating back almost 30 years, from 1980 to 2009, yielded some
insights as to why so many health care workers fail to be vaccinated against influenza.*> While
the reasons are notably heterogeneous — none were mentioned by more than 60 percent of

study subjects — the top five, beginning with the most common, were:

> Fear of adverse reactions (mentioned in virtually every study reviewed)

> Lack of concern about influenza (responses included “influenza is not a serious
disease,” and “I do not think about it.”)

> Inconvenient access to vaccine (“too busy,” “inconvenient to obtain”)
» Lack of perception of own risk (“I am healthy and I don't get sick”)
» Doubts about vaccine efficacy (“the vaccine does not work”)

The authors also sought to understand why some health care workers were willing to be
vaccinated. Self-protection — “I don't want to get sick” — was by far the most common reason
given. A distant second was protecting patients, followed by protecting family members or

colleagues, and convenient access to the vaccine.

The debate over mandatory vaccines

The risks of spreading influenza in health care settings, the availability of a safe and effective
vaccine to reduce that risk, and the low compliance rate among health care workers clearly
support the need for aggressive efforts to encourage workers to be vaccinated. There is little

opposition to efforts to increase voluntary immunization.

Mandates are far more controversial, in essence pitting public health goals against protected
rights of individuals to make their own medical choices.
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Mandate suspended in New York: In August, New York became the first state to require
influenza vaccines, mandating that all personnel employed in health care facilities be
inoculated against both the seasonal flu and the HIN1 virus by the end of November or risk
losing their jobs.! The new regulation required each facility to provide or arrange for free

vaccine, with an exception made for workers who have documented medical problems.

That regulation has substantial precedent. New York already requires that health care
workers be vaccinated against rubella and measles®* and hepatitis B, mumps and chicken pox

vaccines are required in many other jurisdictions.”*

Nonetheless, the influenza mandate created an immediate stir. The New York State Nurses
Association, the Public Employees Federation, the New York Committee for Occupational
Safety and Health (a coalition of union locals), the New York State United Teachers Union, and

the New York Civil Liberties Union were among the organizations who opposed the measure.”’

In response to three separate lawsuits filed by a group of nurses, the Public Employees
Federation, and the teachers union, a New York Supreme Court judge issued a temporary

restraining order halting enforcement of the vaccine mandate on Oct. 16, 2009.%°

Before a hearing scheduled for the end of the month could take place, Governor David
Paterson suspended the requirement. The health department said the suspension decision was
based on the current scarcity of supply — the state wanted to ensure that adequate HIN1
vaccine remain available to the pregnant women and children who are at special risk. The

department also said seasonal influenza vaccine was in short supply.?’

Despite the shift in New York, which may or may not be temporary, the issue of mandatory
influenza vaccines for health care workers is certain to surface again and the arguments on both

sides warrant consideration.

Opposing a mandate: The broad argument against influenza vaccine mandates is that
they represent an overreach of state authority. “Mandatory vaccination violates well-established
principles of individual autonomy, including the right of competent adults to make decisions
regarding their medical care,” said the New York Civil Liberties Union in testimony before New

York State Assembly representatives.*®

The NYCLU makes three broad arguments:

> A mandate does not strike the appropriate balance between autonomy and the
protection of public health. Because a vaccine is reasonably considered an intrusion
on bodily integrity, the presumption is that individuals maintain the right to choose
whether to be vaccinated. While acknowledging that curtailing individual freedoms
may be warranted when dangers from a communicable disease are sufficiently
grave, the NYCLU argues that HIN1 flu does not rise to that standard.

The civil libertarians also point out that vaccinating all health care workers does not
guarantee that the flu will not be transmitted to others and that less coercive protective
measures are available, including programs that strongly encourage vaccination and the use of

face masks and infection control practices in health care settings.
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» New York is an outlier. Voluntary vaccination is a widely endorsed as a “best-
practice” principle. No other governmental entity currently requires HIN1 vaccines
for health care workers, according to the NYCLU, and neither the World Health
Organization nor the CDC have recommended a mandate.

> A mandate undermines trust in the public health system. Effective public
health measures depend on cooperation among government policymakers, health
care workers, and the public. The kinds of conflicts that have arisen in the battles
over the vaccine mandate “can create confusion and inefficiency; it can also
jeopardize public safety,” argues the NYCLU.

Favoring a mandate: Other analysts examining the same information reach very different
conclusions. Given the evidence that health care workers can spread influenza, and that safe
and effective vaccines are available to reduce the risk, Gregory Poland and his colleagues at the
Mayo Clinic argue that the failure to act “is a dereliction of the responsibilities of the medical

community to the safety of the public whose care they are entrusted with.”**

Supporters of a mandate focus especially on the ethical duty not to harm others and the
special obligations of health care workers to protect their patients. In one analysis, published in

Vaccine, the authors advance the following arguments: *’

> The duty not to do harm implies that an individual is obligated not to infect
others with influenza if that individual knows how to prevent transmission and
doing so does not impose an undue burden. In assessing the balance between risks
and benefits, the authors conclude that the risks of the influenza vaccine are small,
although not entirely absent, the burden is limited primarily to the inconvenience
and discomfort of being vaccinated, and the benefits include reducing, although not

eliminating, the probability of spreading infection and lowering absentee rates.

> Health care workers have special obligations that go further than a generalized
duty not to harm others, given the trust placed in their hands by both patients and
the institutions for which they work. “It is the responsibility of health care workers
to be attentive to the needs of the patients entrusted to them and to factors that
may compromise their health,” write the authors. Indeed, health care workers “have

a moral duty of care.”

Workers who forego vaccinations may also undermine the health care system, write the
Mayo Clinic authors.?* As the public becomes aware that workers can spread infection in
hospitals and nursing homes by their failure to be immunized, “the health care system will lose
trust and credibility ... . Health care organizations must take responsibility for curbing yearly
epidemics that profoundly influence the health of our patients, our health care workers, our
communities, and our global health.”

Arthur Caplan, director of the Center for Bioethics at the University of Pennsylvania, offers
a somewhat more colloquial perspective in an interview posted on a Century Foundation Group

blog.?” Asked about infringing on the rights of health care workers, he commented:
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What rights might those be? The right to infect your patients and kill
them? The right to create havoc in the health care workforce if swine flu
hits hard? The right to ignore all the evidence of safety and efficacy of
vaccines, thus continuing to promulgate an irrational fear on the part of
the public of the best protection babies, pregnant women, the elderly and
the frail have against the flu? Those rights?

A further argument is purely practical — mandates work, according to the Infectious
Diseases Society of America. The society supports universal influenza immunization of health
care workers on the grounds that this is “likely to be the most effective means to protect

»3]

patients.

While New York has suspended its vaccination mandate for now, it may be resurrected
when adequate vaccine supplies vaccine become available. In any case the issue will continue
to be raised around the country. Further government action will depend on the virulence of the
HINT1 virus, the availability of vaccine, and the willingness of legislators and the public health

community to take on the considerable opposition that mandates are certain to generate.
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